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PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 














“EFFECTIVE SUBSTITUTES 
FOR INCORPORATION” 


BY JOHN H. SEARS, 
of the St. Louis Bar. 
Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 


corporation laws, ete. ven om 


These organizations are known as “Massachusetts Trusts.” A recent deci- 


“sion of the United States Supreme Court holds that they are effected under 


the common law. They are, therefore, of interest everywhere. 


. $1.50 A COPY, PREPAID. 





A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 











THE CONSTITUTIONAL LAW 
QF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 


Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sufreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 


Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


[ these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- E 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powgrs AND DUE 
Process oF Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 

Pror. Wittoucuesy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S 
Supreme (Court. 


= Willoughby on the Constitution is in two large octavo volumes, hand- 


somely bound in canvas. Price, $12.00 net, delivered. 
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BANKRUPTCY COURT LOSING JURISDIC- 
TION BY FAILURE TO ADJUDICATE 
ONE A BANKRUPT WITHIN A REASON- 
ABLE TIME. 

In Acme Harvester Co. v. Beckman 
Lumber Co., 32 Sup. Ct. 96, Mr. Justice 
Day discourses very interestingly as to the 
correctness of a ruling by the Supreme 
Court of Missouri, holding that, notwith- 
standing bankruptcy proceedings had been 
commenced by creditors of a corporation, 
yet the failure of the bankruptcy court for 
a long period of time to make an adjudica- 
tion in bankruptcy amounted to an aban- 
donment of its jurisdiction. 

The learned justice stresses very strong- 
ly the completness and exclusiveness of the 
jurisdiction in rem of the bankruptcy court 
‘upon the filing of the petition in bank- 
ruptcy, saying; ‘““here are many provisions 
of the law which show its purpose to hold 
the property of the bankrupt intact from 
the filing of the petition, in order that it 
may be administered under the law, if an 
adjudication in bankruptcy shall follow the 
beginning of the proceedings.” 

In this case the Missouri court said that 
five years had elapsed and no adjudication 
had taken place and the federal court had 
declined to appoint a receiver because near- 
ly all of the creditors had selected a com- 
mittee to whom the corporation had sur- 
tendered its assets and the court thought 
they could better manage the property for 
the benefit of all concerned than could a 
court of bankruptcy. Whatever may be 
thought of the sufficiency of such a reason 
for refusal of adjudication, it at least de- 
veloped the fact that there was a refusal. 

Justice Day said: “It was the duty of the 
bankrupte) court, if it intended to admin- 
ister the property under the bankruptcy law, 
0 promptly determine the question of ad- 
judication, to proceed with the selection of 
4 trustee and the administration and dis- 





tribution of the estate, as required by the 
act. This it evidently declined to do, and 
permitted the creditors’ committee, which 
had been organized for the avowed pur- 
pose of defeating court proceedings, to ad- 
minister the estate, buy and sell property 
and mature a plan for the reorganization 
of the concern. ‘This may have been for 
the benefit of the creditors, but it was not 
the administration of the law as laid down 
in the bankruptcy act.” 


Then the justice announces that the court 
could not deny adjudication and continue 
to exercise jurisdiction over the property 
and “we cannot say the Supreme Court of 
Missouri was wrong.” He went further and 
said he thought it was right. 

All of this suggests that the bankruptcy 
act needs amendment to cover circum- 
stances similar to those shown in this case. 
Fortuitously a federal judge was applied 
to who was willing to stretch a point in 
favor of the great body of this corpora- 
tion’s creditors against the insistence of a 
single creditor. 

The Supreme Court does not in any way 
commit itself to an approval of what the 
federal judge did, but, on the contrary, it 
intimates that he was confined to the mere 
question of finding or not the existence of 
insolvency. 

Thus the opinion further says: “Indeed, 
there is nothing in the record to contradict 
the statement of the circular (of the cred- 
itors’ committee) in evidence in the court 
below, that the court had found the cor- 
poration solvent.” If so, it should have 
promptly denied adjudication for that rea- 
son. 

but, if it is the fact that a minority in 
number and amount of creditors can de- 
mand, against the wishes of the majority 
and of the debtor, an adjudication, though 
insolvency exists, then the law ought to be 
amended. 

Certainly this would seem to be true in 
involuntary proceedings, because the prime 
purpose of a bankruptcy law is to release 


| honest debtors from a burden which op- 
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presses them but in no way for the benefit, 
generally, of their creditors. ‘This purpose 
should not be allowed to be made to operate 
against one not seeking discharge in bank- 
ruptcy and against the interests, or the sup- 
posed interests, of objecting creditors. 


In other words, if arrangements may be 
made between a trader in embarrassed cir- 
cumstances and a majority of his creditors 
whereby there is promised a larger yield 
from his assets, than through bankruptcy 
proceedings, a minority ought not to be al- 
lowed, by involuntary proceedings in bank- 
ruptcy, to thwart its being carried out. 

In involuntary proceedings a bankruptcy 
court must be deemed nothing more than 
a machinery for the preservation and dis- 
tribution of the assets of an insolvent. The 
discharge of the bankrupt himself is a mat- 
ter in which the petitioners have no interest. 
Indeed, that result, though within a wise 
public policy, may be said to be against 
their particular interests. 

But, if this is so, then creditors should 
not be allowed to resort to a bankruptcy 
court, if assets may be committed effec- 
tually to other hands and management rea- 
sonably promising better results. 


Indeed, it might be said, that even in 
cases of voluntary bankruptcy the adju- 
dication of insolvency ought not to be, in 
every case, the sole test of a bankruptcy 
court proceeding with the administration 
of bankrupts’ estates. The law should ad- 
mit of some latitude and the court author- 
ized to commit assets to the handling of 
representatives of creditors in some larger 
way than by the seelction of a receiver, 
especially if bankrupts join their creditors 
in the formulation of a plan. 


As the law is now limited so far as man- 
agement of assets is concerned, costs often 
make a severe inroad upon assets, and bad 
management under cast iron rules eats up 
what is left. 





NOTES OF IMPORTANT DECISIONS 


INDICTMENT AND INFORMATION — 
CLERICAL ERROR IN THE FORMAL 
CHARGE IMMATERIAL.—Division 2 of the 
Supreme Court of Missouri, speaking 
through Judge Ferriss, says: “Complaint 
is made that the letter “t” is omitted 
from the word ‘against’ in the closing line of 
the information, so that the line reads, ‘againg 
the peace and dignity of the State.’ We con. 
sider this defect unworthy of serious con- 
sideration or discussion. Just complaint could 
be made that our system of jurisprudence ig 
artificial and inadequate, were we to hold 
that this information is bad because of the 
absence of one letter from one word in the 
clause ‘against the peace and dignity of the 
State,’ a clause, which although required by 
our constitution adds nothing to the substance 
of the information, and is, indeed, but a su 
perfluous revival of an ancient form of plead- 
ing. The omission of the letter ‘t’ is obvious- 
ly a clerical error, and furthermore ‘agains’ 
is idem sonans with the word ‘against’.” State 
v. Duvenick, 140 S. W. 897. 


We are with the judge in what is said, but, 
at the same time, we are unable to see that 
State v. Campbell, 210 Mo. 202, is right and 
this ruling not wrong. Indeed, we think the 
final “t” in the word “against” is a more 
serious omission, if there is any difference, . 
than the omission of the particle ‘‘the” before 
State, which the Campbell case held to bea 
fatal omission. That particle was an entirely 
superfluous word, but the letter “t’’ is part of 
a material word, and we are unprepared to say 
that idem-sonans substitutes are available in 
such cases. The idem-sonans doctrine cor 
cerns names of persons more than anything 
else. It does not apply, we think, where meat- 
ing is gathered from orthography, though 
there is license for misspelling if the intent 
is clear. 


We are glad, however, to see what should 
be considered a repudiation of the Campbell 
case. See 68 Cent. L. 421, for editorial refer- 
ence to the Campbell case. 


COMMERCE—BASING 
ON INSUFFICIENCY OF PROTECTION IN | 
TARIFF ON IMPORTS.—The Commerce Court | 
in the case of Atchison, T. & S. F. Ry. Co.¥. | 
Interstate Commerce Commission, 190 Fed 
591, holds, that an order prescribing a lower | 
rate for lemons than for oranges, not based 


| 
i 


FREIGHT RATES f 








lia 


wer 








Vou. 74 


CENTRAL LAW JOURNAL. 99 





— 








on any distinction in transportation considera- 
tions, was not warranted. 

Excerpts from the opinion read as follows: 
“An examination of the report of the com 
mission, so far as it bears on the lemon trade 
in its entirety, demonstrates that except for 
two brief paragraphs suggesting grounds for 
lowering the lemon while maintaining the 
orange rate, it deals entirely, with matters 
tending to show the need of this industry of a 
high-protective tariff against Sicily, and not oa 
traffic considerations, but to compensate for 
the tariff insufficiencies, a low transportation 
rate especially to eastern territory. * * * 
As in our judgment the order is based pri- 
marily on the assumed authority to protect 
the industry against foreign competition, it 
must be held void as beyond the powers dele- 
gated to the commission.” 

What is more noticeable than anything else 
in this ruling is the inference, that such a 
power was within the authority of Congress to 
delegate to the Interstate Commerce Commis- 
sion. That is to say, there is an inference that 
Congress with its authority to prescribe a tariff 
for protection of home industries could, as 
the Commission attempted, make that tariff 
fall upon interstate carriers in a lowering of 
their rates. 

Domestic lemons may be protected against 
Sicilian lemons, but they cannot be protected 
against other domestic lemons by making a 
carrier entitled only to just compensation for 
service carry them for less than fair coimpen- 
sation. In other words, the carrier cannot ex- 
act more than a fair charge for any lemons, 
and it is confiscation to make them carry 
any lemons for less than a fair charge. If the 


practice attempted by the commission were 
sutained, there would be an entering wedge 
for a sort of general bureaucracy in govern- 


mental matters. 





MECHANICS’ LIENS—DEPRECIATION IN 
VALUE OF LUMBER USED IN FORMS FOR 
CONCRETE WALLS.—We considered such a 
question as the above title suggests in 73 Cent. 
L. J., at page 293. 


By a decision rendered by St. Louis Court 
of Appeals on Dee. 5, 1911, the view advanc- 
ed by us finds very direct support. Darlington 


Lumber Co. v. Westlake Concrete Co., 141 S. 
W. 931. 

Rombauer, special judge, in an opinion con- 
curred in by the two regular judges sitting 
in the cause, aptly formulates the prin- 
ciple that should govern as to material used 
in the erection, but not forming a part, of 
a structure as follows: ‘Where certain ma- 





terial is provided for by the contract in erec- 
tion of a structure, and is furnished and used 
accordingly, and is either in whole or in part, 
consumed in its use, the materialman is en- 


titled to a lien for the material thus con- 
sumed in the erection of the structure to the 


extent of the consumption of its reasonable 
value, regardless of the fact whether or not 
such material formed a permanent part of 
the structure when completed. Consumption 
of value means the depreciation of the market 
value of the material provided for by the con- 
tract.” 

This seems a reasonably plain, general rule, 
but its operation may be more or less inter- 
fered with by requirements of local statutes. 
The ordinary theory, however, of mechanics’ 
lien statutes is that what in the way of labor 
or material goes into the building of a struc- 
ture, there remains, though impalpable to 
touch or invisible to eye. It is, so to speak, 
like the bond in the mortar holding the build- 
ing together. A principle so aptly formulated 
on so practical a subject deserves perpetua- 
tion. 








CHITTY’S LIMITATIONS—THE FIAT 
SCHOOL REVIEWED. 





The object of this review is to dem- 
onstrate that all those writers who can be 
cited to support Sergeant Williams’ Proposi- 
tion which is, that “substance can be waived” 
or legislated out of judicial procedure, are 
really a class of constructionists who hold 
that “Parliament is omnipotent;” or in Amer- 
ica that only the letter of the Constitution 
limits the power of Congres or of the legisla- 
ture.. This latter class are numerous and are 
never at Peace with Chief Justice Marshall and 
his bank case—M’Culloch v. Maryland. Now it 
is this class that holds that Procedure (evi- 
dence, pleading and practice) is a local ques- 
tion and that here in American states we have 
more than fifty varieties. For brevity, let us 
eall this the Ita Lex Scripta Est school, and 
well note that this is the school which holds 
that substance can be waived, or cured, or con- 
doned or legislated out of the scheme of pro- 
cedure. This class views the law as a fiat in- 
stitution and that it is a Procrustean subject 
and is either lengthened or shortened as may 
be ordered by legislative will or the “late” case 
intimation. In other words, that the law of 
each province is made and maintained at its 
own little Capital and exactly as sovereign 
power thereat may direct or command, 

This class rarely cites the fundamental 
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maxims, the general principles and the leading 
cases; they believe that each expression of the 
legislature is making the law, and never 
breaking it; that the late case is also making 
and never breaking the law. 


This class shows no respect for the Com- 
mendations of the American Bar Association 
which places a value on the law schools be- 
cause they teach the familiar marims, the gen- 
eral principles and the leading cases. Now 
here let us ask if Chitty set out and impres- 
sively taught one of these essentials, in his 
Volume One—the book of principles? And if 
so which one? We concede he presented Actio 
personalis moritur cum persona (No cause of 
action arises from the death of a person). But 
is the next one? Let us ask that if this maxim 
deserved prominent mention and a place in his 
index for ready reference and finding, then 
why not Rex non potest peccare (The King can 
do no wrong). Is not the latter maxim as im- 
portant in a work on “Parties, Forms, and 
Pleadings” (See his preface) as is Actio per- 
sonalis? 

So far we indicate that Chitty belonged to 
the fiat, the Ita lex scripta est school, and also 
would cite and discuss one maxim relating to 
“Parties, Forms and Pleadings,” but omitted 
all others. Therefore, as to the latter he was 
inconsistent and far too limited. Herefrom we 
begin to question the depth of reason and ex- 
tent of Chitty’s vision in his elucidation of 
“Parties, Forms and Pleadings.” Had the great 
author shown any respect for fundamental 
principles expresed by antiquity in maxims, 
then he would have barred the way of the 
above observations, also of those to follow. 
Looking from the author’s preface how can it 
be said that he comprehended the philosophy 
of this maxim: 


Quis, quid, coram quo, quo jure petatur, 
et a quo Recte compositus quisque libellus 
habet. 

(Every complaint directly drawn must 
show who seeks relief, what it is that he 
seeks, in what court he seeks it, by what 
right he elaims it and from whom he asks 
it). Story’s Equity Pleadings, Section 25; 
4 Hughes Gr. & Rud. 

(David Dudley Field paraphrased this 
maxim in his code, which was adopted in 
1848, in New York, wherefrom all codes 
adopted it). 


The above maxim is truly a fundamental, and 
no other essential is greater. This maxim in- 
cludes the idea of parties, (the wronged party 
and wrongdoer) as essentials for the “Cause of 
action.” But did Chitty clearly perceive this 
fact when he stated that he would present a 
work on “Parties, Forms and Pleadings?” 

It is our position the pleadings include par- 





— 


ties as elements of substance which cannot be 
waived or legislated or consented away. The 
elements of the “wronged party” and the 
“wrongdoer” is extendedly discussed in Hughes’ 
Equity—(Civil Law) In Procedure. Compare 
the discussions of the maxims we shall cite 
herein with the discusions of Chitty and note 
the difference. 


We shall ask that Mr. Chitty be judged from 
imperial or fundamental law, which is above 
government and its agencies: To illustrate: 

That the maxim last cited is a necessary 
yet trite and common place statement of 

a necessity in a government of protection, 

and which lies at the base of certainty in 

proceaure and in all its systems, whether 

Equity, Common Law, Civil or Criminal. 

We have already observed that the code 

paraphrased it. Thus it became a canon of 

the American states. It is the first great 
rule of the code, also in equity. Section 

Ten Story’s Equity Pleading, quoted Sec- 

tion 47, Hughes’ Equity in Procedure. 


And here it seems well to observe that the 
code practically reaffirms the Equity * (Civil 
Law) System. 

Now a maxim or a general principle that lies 
at the base of all systems must be a truly great 
principle; therefore, it seems well to ask how 
Chitty expressed, cited, discussed and indexed 
such principles. Starting from such princi- 
ples, we shall trace Chitty’s views, his argu- 
ments and his indexing and herefrom submit if 
he really understood his subject. 

All must concede that that is the best work 
which presents the familiar maxims, general 
principles and leading cases upon its subject. 
Now if a work omits these elements or does not 
prominently state and impress these matters, 
then it is not so good a work as it might be, 
nor is it as good as one which does present, de- 
scribe and discuss these matters. And let it be 
observed that the above proposition is not an- 
swered by the statement that there is no work 
on pleading that meets high and necessary re 
quirements. It is the fact that a work is not 
as good as it might or ought to be that causes 
us to call attention to the treatise of Chitty oD 
pleading, and incidentally all who have follow- 
ea him. And all must also concede that if one 
subject is inseparably connected with others 
then this fact should be observed and _ also 
that it would be very instructive to do so. T0 
illustrate: If Pleadings includes Parties and 
Forms, then this fact ought to be made cleat, 
and it is error to give countenance to the vieW 
that Pleadings, Parties and Forms may be 
treated as unrelated subjects. Further let us 
observe that if Pleadings is inseparably col 
nected with evidence and practice, this fact 
should also be stated, also led to and made 
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prominent by apt and impressive illustration. 
(But our author excludes practice he informs 
us in his preface, therefore he viewed all these 
subjects as irrelative). Further, to illustrate: 
If pleadings are inseparably connected with ap- 
pellate procedure, Collateral Attack, res ad- 
judicata, Due process of law, the coram Judice 
proceeding, the division of state power, the ac- 
quisition of Jurisdiction of a subject matter, 
the comity of courts, then this fact should also 
be noted, and the relations should be made 
plain, and all of these matters be found in the 
index of the work. 


But Mr. Chitty’s index omits all of these 
matters except the topic jurisdiction. However 
this as an end and purpose of substantial plead- 
ings he wholly fails to mention anywhere in 
his work. Indeed we have no right to con- 
‘clude that he understood pleadings as a neces- 
sary end and means of investing a court with 
jurisdiction of a subject matter. He did not 
perceive this fact™as it is so clearly stated in 
Section Ten Story’s Equity Pleading already 
referred to. Besides, his definition of plead- 
ings will not support the view that he saw 
any use whatever for them except for trial 
purposes. For his definition of pleading 
frst and primarily refers to the use _of 
pleadings to apprise the opposite party of what 
he must meet at the trial, and next and some- 
what incidentally he observes to inform the 
court. From Chitty’s definition and treatment 
of pleadings, the view that pleadings are a nec- 
essity to confer upon the court jurisdiction of 
a subject matter cannot be sustained and cer- 
tainly not this view that, “Pleadings are the 
juridical means of investing a court with jur- 
\sdiction of a subject matter to adjudicate it.” 


And all must also concede the benefits of a 
terse, accurate and suggestive definition of a 
matter. A definition that lacks depth, breadth 
and broad suggestiveness is a defective defini 
tion. It seems well to state in this connection 
that from the superficial definition of plead- 
ings adopted by Mr. Chitty the theory-of-the- 
case doctrine has gained a footing. This doc- 
trine is that “a cause of action need not ap- 
pear from the statement or pleading, but may 
first appear from irrelevant evidence or like 
argument, or other forensic conduct. 2 Thomp- 
son’s Trials S. S. 2310, 2311, quoted under the 
title: Variance in 4 Hughes’ Grounds and Rudi- 
ments of Law. 


To justly charge to Mr. Chitty and his fol- 
lowers, the demoralization issuing from the- 
theory-of-the-case doctrine is a severe impugn- 
Ment of their lawyerships. And we well under- 
stand the consequence of failing to sustain our 
charge. For this we must offer a view from 





varying angles, from several corners. And one 
of these is the definition he adopted in the face 
of the Grand Maxim already quoted and its cog- 
nates which for brevity, we are told, is called in 
the Equity—(Civil Law) In Procedure, the 
trilogy of Procedure, wherein it is argued as 
principles of the prescriptive Constitution and 
which trilogy is as follows: 


1. DE NON APPARENTIBUS ET NON EX- 
ISTENTIBUS EADEM EST RATIO: What is 
not juridically presented cannot be judicially 
decided, considered or determined; or in other 
words: “What ought to be of record must be 
proved by record and by the right record.” 


2. FRUSTRA PROBATUR QUOD PROBA- 
TUM NON RELEVAT: It is vain to prove what 
is not alleged. The evidence must correspond 
with the allegations and be confined to the 
point in issue. 


a 


5. VERBA FORTIUS ACCIPIUNTUR CON- 
TRA PREFERENTEM: Every presumption is 
against a pleader. 

These maxims are extendedly discussed in 
Hughes’ Equity in Procedure where they are 
offered as the roots of Procedure, and equally 
applicable as principles of evidence, of plead- 
ing, of practice and of construction. Compare 
these elucidations with the proposition that a 
philosophical work can be written from a dis- 
cussion of “Parties, Forms and Pleadings.” x- 
amine Chitty and see if he excluded evidence, 
practice and construction, as he assumed he 
could. He did exclude many things, some of 
which have already been mentioned. 


We offer the foregoing maxims as the corner 
stones of every system of Procedure which has 
been adopted in a protecting government. 
Wherever there is a record to sustain the con- 
serving principles of procedure among which 
are the means of operating a “Court of errors” 
(Appellate Procedure), res adjudicata, collat- 
eral attack, Due Proces of Law, the division of 
state power, the Comity of Courts, there the 
above maxims are rules of necessity, of reason 
and of certainty. And these are of the Pre- 
scriptive Constitution; they are the higher law, 
and cannot be abolished or impaired by lesser 
laws. Next is stated the line of separation be- 
tween fiat law and the Prescriptive Constitu- 
tion: The Creation of a court for statesmen 
and legislators. But after the court is organ- 
ized and it is given its jurisdiction, then the 
manner of exercising its jurisdiction is a ques- 
tion: The Creation of a court and investing it 
with jurisdiction is a fiat question, or a ques- 
tion for statesmen and legislators. But after 
the court is organized and it is given its jur- 
isdiction, then the manner of exercising its 
jurisdiction is a question for jurists. Looking 
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from the efforts of centuries of legislative am- 
bition to direct and control the judicial depart- 
ment, who will deny the proposition last stated. 

Under the light of the above maxims, defini- 
tions and propositions, let us ask if Mr. Chitty 
did not omit more than a table of cases cited, 
and all mention of more than a score of mat- 
ters that are inseparably connected with “Par- 
ties, Forms and Pleadings.” 

In our next article we will present quotations 
from Chitty with comments thereon, and sub- 
mit if astronomy is not as well taught in an al- 
manac as is the philosophy of pleadings in 
Chitty. a. D. 








THE SUPREMACY OF THE CLI- 
ENT’S INTERESTS OVER THE 
DEFAULT OF HIS LAWYER AS A 
CANON OF JUDICIAL ETHICS. 





Three hundred years ago Sir John Mon- 
tague was appointed by King James as 
Lord Chief Justice of England. On the oc- 
casion of his taking the oath of office the 
following general “instructions,” among 
thany others, were addressed to the new 
chief justice. 

The Lord Chancellor, speaking in the 
name of the King, said: 

“In hearing of Causes, you are to hear 
with patience, for patience is a great part 
of a judge; better bear with prolixity and 
impertinent discourse of advocates and law- 
yers than rashly for default of the lawyer 
to overthrow the client’s cause. In the 
one you lose but a little time; by the other, 
the client loseth his right which can hardly 
be repaired.” 

This announcement of the principle of 
the “supremacy of the client’s interest over 
his lawyer’s default’ which must have been 
astounding to common law judges of the 
seventeenth century is no less novel to 
many wisi prius judges of the present day. 
Not many months ago a trial judge con- 
fessed to the writer that many just causes 
of action had been defeated in his court by 
the default of lawyers which would have 
been easily corrected at the trial. And such 
miscarriages happen every day in nisi prius 








courts in every state.and under the eye of 
judges who, by a mere suggestion at the 
trial, could prevent their occurrence. 

Is it the ethical duty of the court to pro 
tect a client’s interest as against the default, 
impertinence, negligence or prolixity of 
counsel? The reply that comes readily to 
the mind of a trial judge and that has not 
been infrequently expressed to the dis- 
comfited attorney who finds himself ina 
quandary, is that the court is not giving 
instruction in law or legal procedure, but 
directing a court of justice; that he is not 
employed to aid one side or the other to 
get justice, but to act as an umpire between 
two contending factions. ' 

It may also be contended that the address 
of the chancellor above referred to express- 
ed the loose and liberal attitude of an equity 
judge and could have no reference to the 
accurately regulated procedure of a coutt 
of law and yet these very remarks were 
addressed to the chief magistrate of the 
law courts of England at a time, too, when 
the line between equity and law was almost 
an insuperable barrier. How much more 
are they applicable at a time when the line 
of demarcation is either obliterated alto- 
gether or so shadowy as hardly to be dis 
tinguishable. 

Why, therefore, should not the client's 
interest be supreme in any court of law or 
equity? Is the lawyer so far the agent of 
the client as to burden him with such de 
faults that come to the attention of ‘and 
which could be easily corrected by the sug 
gestion of the trial court? Suppose, for 
instance, an element of proof which the 
court is waiting for, and which the cour 
knows the client is able to supply at the 
trial, is not furnished, should he permit 
the plaintiff to rest his case without sug 
gesting: the omission? Or shall he satisly 
his conscience by suggesting to counsel that 
he should become more familiar with fit 
rules of evidence before he again essays 
try a case in court. 

We lrave no sympathy with the negligent 
lawyer. Some punishment or public hit 
miliation should be administered to law 
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yers who do not properly prepare or try the 
cases Which they bring into court. But 
what principle of justice or common sense 
throws the burden of the default upon the 
client when such default is easily remedied 
by the trial judge. It is the client’s and not 
his lawyer’s case that is being defeated. 

It is no satisfaction to the client, in such 
a case, to say to him that lie should have 
employed more experienced counsel. The 
license by which the lawyer practices law 
is given to him by the court which now con- 
demns him and the client might very well 
retort: “Why then did you furnish creden- 
tials to one who was not fit to practice law 
in your court.” 

This is, of course, not in any sense a 
question of law or ground for error; it is 
not intended to relieve counsel from the 
necessity of making full proof of his case 
or to permit the court to take sides in any 
controversy or to anticipate by any expres- 
sion of opinion, in a jury trial, the findings 
of the jury. It is simply a rule of judicial 
ethics. From such a viewpoint does it not 
enhance the prestige as well as the dignity 
of a court to be known as an arbiter of 
justice rather than as a mere umpire set up 
to decide a battle of wits between opposing 
counsel while the interests of the respec- 
tive clients are being totally obscured. 

Some judges who have sought to be 
guided by this hitherto largely unrecognized 
principle, have sometimes antagonized un- 
scrupulous members of the bar by engag- 
ing in the examination of witnesses and 
perfecting the proof of a fact not properly 
brought out by reason of the clumsiness or 
the inexperience of opposing counsel. Such 
judges refuse to be mere automatons, to 
have nothing to do but to mutter the in- 
cessant refrain of “objection sustained” 
and “objection overruled” and then to smile 
blandly and significantly at more experi- 
enced counsel as he rides triumphantly to 
victory on technicalities that could easily 
be overcome with the loss of “but a. little 
time,” by the interference of the court. 

Shall the supremacy of the client’s inter- 
est over the default of an officer of the 





court be a canon of judicial ethics by which 
judges may measure their duty in the trial 
of cases coming before them?. To our 
mind, most judges would welcome such a 
recognition by the bar and the public of 
their duty in such cases and at the expense 
of a little more labor and with the loss of 
but little time would enter heartily as real 
participants, not in a “game of wits,” but in 
a mutual endeavor with counsel and jury 
to see that justice is done in the particular 
case by assisting to bring out impartially, 
every material fact necessary to sustain 
any cause of action or defense. a 
A. Bit: 








DAMAGES — EXEMPLARY NOMINAL 


DAMAGES. 


OR 


LAMPERT v. JUDGE & DOLPH DRUG CO. 
et al. 


Supreme Court of Missouri. Division No. 2. 
Nov. 14, 1911. Rehearing Denied Dec. 19, 
1911. 


141 S. W. 1095. 
oT 

Punitive damages may be awarded in a legal 
action, though only nominal damages afe re- 
covered. 

Whether exemplary damages are recoverable 
where there are allowed only nominal actual 
damages is a question as to which the authori- 
ties are divided; the courts of this state and the 
federal courts, as well as legal reason, and the 
greater weight of authority, being in favor of 
such recovery. Some of the decisions of the 
courts speak of nominal damages as being 
something else than actual damages; whereas 
the nominal damages assessed for the viola- 
tion of a legal right, where there is no show- 
ing as to the quantum of damages, are actual or 
compensatory damages. This court has spok- 
en very clearly on that subject in Hoagland 
v. Amusement Co., 170 Mo., loc. cit. 345, 70 S. 
W. 880, 94 Am. St. Rep. 740, where it is said: 
“The jury in finding for the plaintiff in effect 
found that defendants arrested the plaintiff, 
and cursed and abused him without any lawful 
excuse or reason therefor, and upon that 
finding he was entitled to have actual damages 
in some amount assessed in his favor. Under 
such circumstances, at the common law he is 











104 CENTRAL LAW JOURNAL. 


No. 6 











entitled to pecuniary reparation by way of 
damages, at least nominal, and as much more,, 
if anything, as the jury may think him enti- 
tled to under the evidence.” The consensus 
of authority is to the effect that punitive dam- 
ages are not recoverable where no actual dam- 
ages are allowed. But that is a very differ- 
ent thing from holding that they are not re- 
coverable in connection with nominal actual 
damages. There are comparatively few cases 
holding that nominal actual damages will not 
support exemplary damages. 


The leading case in opposition to the allow- 
ance of punitive damages where only nominal 
actual damages are allowed is Stacy v. Portland 
Pub. Co., for libel, 68 Me. 279. The court in that 
case cited no authorities, and its reasons for 
so holding were based almost entirely on the 
peculiar facts of that case, and in the con- 
clusion the following language is used: “There 
may be cases, no doubt, where the actual dam- 
ages would be but small and the punitive dam- 
ages large. But this case is not of such a 
kind.” That case was followed and approved 
in Maxwell v. Kennedy, 50 Wis. 645, 7 N. W. 
657. 

The cases cited by appellants from Illinois 
and Michigan turned on the construction of 
statutes against the sale of intoxicants to in- 
ebriates, and have no application here. The 
Iowa cases (Kuhn v. Railway, 74 Iowa, 137, 
37 N. W. 116, and Schwartz v. Davis, 90 Iowa, 
324, 57 N. W. 849) were based on the Illinois 
cases; the Iowa court seemingly overlooking 
the fact that the Illinois cases only applied to 
suits brought under the statute. 

On the other hand, the Supreme Court of 
New York, in Prince v. Brooklyn Eagle, 16 
Misc. Rep. 186, 37 N. Y. Supp. 250, after citing 
the Stacy Case, said: “But I do not think it 
is the law of this state; a person may be of 
such high character that the grossest libel 
would damage him none; but that would be no 
reason for withdrawing his case from the 
wholesome, if not necessary, rule in respect of 
punitive damages. It is in such cases that the 
rule illustrates its chief value and necessity.” 

In Press Pub, Co. v. Monroe, in the United 
States Circuit Court of Appeals, 73 Fed. 196, 
19 C. C. A. 429, 51 L. R. A. 353, it is said: 
“There is room for argument against the al- 
lowance of exemplary damages at all as anom- 
alous and illogical. Some courts have held 
that it is unfair to allow the plaintiff to recov- 
er, not only all the loss he has sustained, but 
also the fine which society imposes on the 
offender to protect its peculiar interests. But, 
if it be conceded that such additional damages 





may be assessed against the wrongdoer, and, 
when assessed, may be taken by the plaintiff, 
and such is the settled law of the federal 
courts, there is neither sense nor reason in the 
proposition that such additonal damages may 
be recovered by a plaintiff who is able to 
show that he has lost $10, and may not be re- 
covered by some other plaintiff, who has sug- 
tained, it may be, far greater injury, but ig 
unable to prove that he is poorer in pocket 
by the wrongdoing of defendant.” And in Rail- 
road v. Sellers, 93 Ala. 9, 9 South. 375, 30 Am. 
St. Rep. 17, the court, after quoting from the 
Stacy Case, said: “The position of the Su 
preme Court of Maine can be sustained ip 
principle, it seems’to us, only by assuming 
that which is manifestly untrue, namely, that 
no act is criminal which does not inflict indi- 
vidual injury capable of being measured and 
compensated for in money.” 

The Supreme Court of Kansas, in Hefly vy, 
Baker, 19 Kan. 9, which was a suit in: tres- 
pass to the realty, held that plaintiff “was 
only entitled to nominal damages and to such 
exemplary damages as the jury might think 
proper to give him.” 

In Flanagan v. Womack, 54 Tex. 45, 51, the 
court said: “It is a general rule that for ev- 
ery unlawful trespass the injured party is en- 
titled to at least nominal ‘damages. Certainly 
this would be so if the trespass was of such 
character as to authorize exemplary damages. 
This nominal damage would be the measure 
of the actual damage, if no other is shown, and 
must necessarily arise in every case in which 
exemplary damages could be given.” 

The United States Circuit Court for the 
District of Kansas held, in Wilson v. Vaughn 
(C. C.) 23 Fed. 229, in favor of the rule allow- 
ing punitive damages in connection with nom- 
inal damages. 

We come now to a consideration of the de: 
cisions in this state on the question. The first 
in order of time is Favorite v. Cottrill, 62 Mo. 
App. 119, in which Judge Biggs said, after 
quoting from the Stacy Case: “But there isa 
line of decisions equally respectable which 
hold to the contrary.” 

In Ferguson v. Pub. Co., 72 Mo. App. 462, 4 
libel case, Judge Bond clearly and satisfactorl 
ly upholds the right to punitive damages in 
such cases, and his opinion is quoted and com- 
mended in 2 Sutherland on Damages, § 406. 
To the same effect is Mills v. Taylor, 85 Mo. 
App., loc. cit. 115. And it was said in Bret 
nan vy. Maule, 108 Mo. App., loc, cit. 338, 83 
S. W. 284: “It is now settled in this state 
that actual damage in at least a nominal sum 
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must be found as a conten: for the recovery 
of exemplary or punitive damages.” It may be 
interesting in this connection to call attention 
to Courtney v. Blackwell, 150 Mo., loc. cit. 277, 
51 S. W. 668, in which the damages for slander 
were assessed at a lump sum as punitive dam- 
ages; there being no finding as to actual dam- 
ages on account of oversight in the form of 
the verdict given to the jury. This court re 
fused to reverse the case on account of the 
failure to find actual damages. 


Our attention has been called’ to many in- 
fringement cases in equity, in which the courts 
refused to order an accounting where plain- 
tiffs damages were nominal or very small. 
The remedies in equity and at law are radic- 
ally different. Equity give as damages the 
profits of the defendant; while the law limits 
them to the loss suffered by plaintiff. Equity 
restrains future wrongs by injunction. Law 
seeks to prevent such future violations by in- 
flicting exemplary damages for past offenses. 

We hold that a verdict for nominal actual 
damages will support a verdict for punitive 
damages. 


Note.— Nominal Damages as Basis for Ex- 


enplary Damages.—As the principal case says, 
the rule is quite general that for exemplary dam- 
ages to be recovered there must be a suffering 


of actual damages, but when it decides, in effect, 
that nominal may be deemed actual damages, it 
seems to us that, in about every case, the actual 
damages rule as a basis for exemplary damages 
is abolished. The principal case has authority 
its way and much against it, as the following 
cases show. 

In Sumers v. 


Keller, 152 Mo. App. 626, 133 
S. W. 1180, the Springfield Court of Appeals, 
subordinate appellate court, bound to conform its 
rulings to those of the Supreme Court of the 
State. cited a number of prior decisions of 
the Supreme Court, it and they preceding the 
Principal case, and announced that: “The au- 
thorities all agree that exemplary damages can- 
not be awarded unless actual damages are also 
suffered, but actual damages must be susceptible 
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ot ascertainment and susceptible of being meas- 
ured by some legal standard to authorize re- 
covery therefor.” The opinion just before this 


excerpt was saying that among the necessary 
bases of exemplary damages was a wrongful act 
and actual damage resulting therefrom, and then 
It seems to us to explain by this excerpt, that 
the actual damage must be that which may be 
peasured by some legal standard, not damage 
merely resumed from the willful violation or 


Inwasic nm of one’s rights. 

his court previously said, in a case where 
there was an unfilled blank in the verdict as 
‘o actual damages and a sum stated for punitive 
damages, that: “The law is that unless some 
actual damage is suffered, punitive damages can- 
Not be allowed.” It refused, however, on de- 
fendant’s ar peal to reverse and remand, because 
this was an error against plaintiff and the jury 





must have “found that plaintiff was entitled to 
have at least nominal damages assessed as actual 
damages.” Adams v. St. Louis & S. F. R. Co., 
130 S. W. 48. These two cases may be recon- 
cileable, but we confess our inability to see that 
they are. 

In Vlasservitch vy. Augusta & A. Ry. Co., 85 S 
C. 291, 67 S. E. 306, there was a judgment ren- 
dered for $1.10 actual and $25.00 punitive dam- 
ages. The circuit court sustained the judgment as 
to punitive damages and reversed it as to actual 
damages and it was claimed that punitive dam- 
ages should also fail, because of the absence of 
a basis therefor in actual damages. The supreme 
court, in affirming, said: “This question is ruled 
by the case of Doster v. Tel. Co. 77 S. C. 56, 
57 S. E. 671, affirmed in Field v. Cotton Mills, 
ge, S.-C. $46, 88 -S. E608, x1 L. B.A IR. Sy 
822.” In the former of these cases the only 
written opinion is by the dissenting judge, who 
says the majority are in favor of affirmance, 
while he stood for reversal because there was no 
finding of actual, but only for punitive, dam- 
ages. He states as to former cases, that: “The 
rule to be deduced from these cases is that some 
actual damages resulting from the tort must 
be made out before there can be a recovery for 
punitive damages, but it is sufficient even if the 
actual damages are so small as to fall under 
the designation of nominal damages.” He viewetl 
the verdict as “a clear expression that no actual 
damages were included in the verdict,” because 
“actual and punitive damages are entirely dis- 
tinct in their nature,” and he was “at a loss to 
understand how compensatory damages can be 
regarded as comprehended in a finding for puni- 
tive damages.” It, however, seems true that. 
if some damage is presumed from a willful tort, 
and nominal damages can at least be directed, 
if there is a finding of willful tort, it would look 
like failure to embrace it should not vitiate a 
finding for punitive damages. But that begs 
the real question, which is whether presumptive 
damages, even though conclusively so, are actual 
or compensatory damages. The latter cited case 
merely refers to the other in upholding a simi- 
lar verdict. 

In Thouron v. Skirvin (Tex. Civ. App.) 122 
S. W. 55, there was an action to recover actual 
and exemplary damages for alleged wrongful, 
fraudulent and malicious acts of defendants in 
attempting to acquire title to plaintiff's land by 
fraud and in thereby clouding the title thereto. 
It does not seem to have been contended that a 
claim for exemplary damages in such a case was 
not proper but it was said: “It is well settled 
that exemplary damages cannot be recovered 
unless the plaintiff is shown to have sustained 
actual damages. Flannagan v. Womack, 54 Tex. 
50; Girard v. Moore, 86 Tex. 675, 26 S. 'W. 945.” 
out the principal case, the South Carolina cases 
and two Courts of Appeal Missouri cases say ex- 
emplary damages carry inference of actual dam- 
ages in every case where exemplary damages 
are allowable, at least that seems their effect 
to us. And in the former of the two last cited 
cases it is said: “It is a general rule, that for 
every unlawful trespass the injured party is 
entitled to at least nominal damages. Certainly 
this should be so if the trespass was of such 
character as to authorize exemplary damages, 
This nominal damage would be the measure of 
the actual damage if no other is shown, and must 
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exist necessarily in every case in which exem- 
plary damages could be given.” In the second 
of these last cited cases it appears that certain 
questions were certified to the Supreme Court by 
the Court of Civil Appeals. Among them was, 
may one “if the pleadings and evidence warrant, 
recover for exemplary damages, when the only 
actual damages shown are simply nominal for the 
wrongful suing out of the writ (of garnishment) ? 
In other words, is the recovery for nominal dam- 
ages only a basis for the recovery of exemplary 
damages?” The supreme court replied: “It has 
been repeatedly held by this court, that when 
no actual damage is shown there can be no re- 
covery for exemplary damages. Without en- 
tering upon any discussion of the question, either 
upon principle or authority, we deem it suf- 
ficient to say, we regard the rule laid down by 
this court as safe and salutary, and we are not 
disposed to disturb it. We therefore answer the 
first question in the negative.” These cited 
cases seem opposed to each other. 


In Sondegard v. Martin, 83 Kan. 275, 111 
Pac. 442, there was in an action for aliena- 
tion of affections a verdict for $1.00 actual and 
$2,0co punitive damages. The court said: “It is 
clear that where the injury for which an action 
is brought is merely nominal, as an award of 
$1 would indicate, exemplary damages cannot be 
allowed. * * * If no real or substantial damages 
are suffered, no exemplary damages can be re- 
covered. Schippel v. Norton, 38 Kan. 567; 
— v. City of Salina, 58 Kan. 246; Bank 

Grain Co., 60 Kan. 30; Cole v. Gray, 70 Kan. 
py 

In the first of these cited cases it is said: “Ex- 
emplary damages are never more than incidents 
to some action for real and substantial dam- 
ages suffered by the plaintiff. * * * He has no 
right to maintain an action -merely to inflict 
punishment upon some supposed wrongdoer. If 
he has no cause of action independent of a sup- 
posed right to recover exemplary damages, he 
has no cause of action at all.” For this there 
are cited Gilmore v. Matthews, 67 Me. 517; 
Stacy v. Publishing Co., 68 id. 279; Freese v. 
Tripp, 70 Ill. 496; Meidel v. Anthis, 71 id. 241; 
Gaussly v. Perkins, 30 Mich. 492; Maxwell, 50 
Wis. 45, 648, 640. 

In the Adams case, supra, there was an ex- 
press finding of nominal damages and the rule 
in the Norton case was applied. In Bank v. 
Grain Co., supra, $2.00 was the actual damages 
found. This was held to be plainly nominal and 
no support for punitive damages. It was said 
in Cole v. Gray, supra: “The evidence tended 
to show gross, if not wanton, negligence, and if 
any actual injury had been alleged and proved, 
actual damages might have been recovered and 
in addition thereto exemplary or punitive dam- 
ages. Exemplary damages, however, cannot be 
recovered in the absence of actual damages.” 

In Duffy v. Frankenberg, 144 Ill. App. 103. 
the action was trespass “in conspiring to 7 oe 
plaintiff by obtaining her property to satisfy a 
judgment fraudulently obtained against her.” It 
was said no actual damage was shown, and the 
court held that: “Without proof of actual dam- 
age, vindictive or punitive damages cannot be 
allowed. This is the trend of all the modern 
decisions on this subject. Martin v. Leslie, 93 
Ill. App. 44. When actual damage is proven 
to have been suffered, then punitive damages may 





also be allowed according to the particular ag- 
gravating character of the circumstances.” 

In 71 Cent. J. 318, we cited a number of 
cases to show “what are nominal damages.” 
There Judge Poland, of Vermont Supreme 
Court was shown to explain their nature very 
clearly and it appeared that they did not come 
ander the maxim de minimis non curat lex 
because they subserved a purpose in the perfec- 
tion of legal form merely. They certainly, how- 
ever, were not supposed to represent or pretend 
to represent actual damages. Indeed, to name 
one amount or another, for example, one cent 
or one dollar, cannot be supposed for a moment 
to rest upon any basis of fact and if there is 
one thing more readily than another for which 
verdicts are set aside, it is that no basis of 
fact can be discerned to support it. Further- 
more, if there is a legal presumption of damage, 
and nothing in the facts to show the amount, 
why should the jury be allowed to speculate 
whether to give one cent or one dollar? Juries 
are not allowed to speculate. The Kansas Court 
and those agreeing with it seem to stand on bet- 
ter ground, and no court holding that nominal 
damages are actual damages is able to present 
any sufficient reason why one cent in preference 
to one dollar should be given. A Georgia court 
held that, in a big transaction, $25009 might be 
deemed nominal damages (W. U. T. Co. v. 
Glenn, 68 S. E. 881), and if that is so, what a 
wide margin is there for a guessing contest be- 
tween twelve men, when we consider, that nom- 
inal damages need no proof to be deemed actual 
damages. 

C. 








CORAM NON JUDICE. 


OONFIDENTIAL MARITAL COMMUNICA- 


TIONS. 


In Sheldon v. Sheldon, the Second Appellate 
Division of the New York Supreme Court de- 
cided two interesting points (October, 1911, 131 


N. Y. Supp., 291). It was held that where de- 
fendant, a physician not desiring children, by 
falsely representing to his wife that it was 
unsafe for her to bear children, induced her 
to submit to several operations performed by 
him, producing miscarriages, such conduct would 
amount to cruel and inhuman treatment, en- 
titling her to a separation. The decision in 
this respect, while novel, would seem to be 
cleaily correct. What constitutes cruel and in- 
human treatment in the very nature of things 
must vary with the circumstancts of the par- 
ticular case, even, perhaps, with the social con- 
dition of the parties. It has frequently been 
held that false accusations of unchastity against 
a wife may constitute cruel and inhuman treat- 
ment. It would seem that the alleged facts 
relied on, if true, were amply sufficient to 
justify the relief. 

The second point passed on is not as free from 
difficulty. It was held that section 831 of the 
Code of Civil Procedure prohibiting a husband 
or wife, without the consent of the other, from 
disclosing a confidential communication made 
from one to the other during marriage does 
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not cover representations made by a physician 
to his wife concerning her ability to bear chil- 
dren and the necessity of an operation for abor- 
tion, which she, relying on his representations, 
permitted him to perform, the same being, not- 
withstanding the marital relations of the par- 
ties, communications between physician and pa- 
tient the privilege of which she might waive. 
On this branch of the case the court sajd: 

“Plaintiff sought to prove how she came to 
submit to defendant’s treatment. She sought to 
prove statements by him to her on these vari- 
ous occasions, Which, if accepted as true, would 
have warranted the court in finding that he in- 
duced her to believe that it was dangerous to 
her health and life to give birth to a child, 
that her physical condition and the condition of 
her womb were such that it was necessary to 
apply the treatment which he did. and that she 
only consented to such treatment because of the 
advice which he gave to her that it was phys- 
dangerous for her to give birth to any 
child, upon which advice she relied because of 
his professional knowledge and skill. All con- 
yersations upon the subject, and all statements 
made by defendant to plaintiff relating thereto, 
were excluded upon defendant’s objection that 
they were confidential communications between 
husband and wife, and that plaintiff was incom- 
petent to testify to the same. In so ruling the 
trial court ‘A husband or wife shall not 
be compelled or without the consent of the 
other, if living, allowed to disclose a confiden- 
tial communication made by one to the other 
during marriage’ (Code Civ. Pro., sec. 831). But 
this statute does not exclude all communications 
between husband and wife which are not had 
in the presence of third persons. It relates 
only to such as are expressly made in confidence, 
spring out of and are induced by 
the marital relation, and are therefore confiden- 
tial in character (Parkhurst v. Berdell, 110 N. 
Y. 386, 18 N. E. 128, 6 Am. St. Rep 384: Mills- 
paugh v. Potter, 62 App. Div., 521, 71 N. Y. Supp. 
134; Norris v. Lee, 136 App. Div., 685, 121 N. Y. 
Supp. 512). 

A husband trusts in the affection and loyalty 
of his wife, and a wife in that of her hus- 
band. Induced thereby, one often confides to 
the other his or her inmost thoughts, revealing 
that which would ordinarily be concealed from 
every other person in the world. Such com- 
Munications are confidential because of the 
source which they spring. It is difficult, 
if not impossible, to formulate a definition so 
comprehensive as to furnish a ready method of 
determining the character of every communica- 
tion between husband and wife. But the com- 
munications here reviewed do not even approach 
the border line. The acts ,alleged to be cruel, 
were the acts of the husband. The reasons 
siven for the medical treatment, which involved 
Such acts, were reasons given by a physician 
to a patient. The sufficiency of these reasons 
may tend to show whether these particular acts 
Were cruel or benign. But it was not the hus- 
band speaking to the wife, but the physician 
Speaking to the patient. In accepting the rea- 
Sons given for the treatment employed, she 
was relying upon the professional skill of the 
Physician, not the love and affection of the 
husband. As a laymon, simply as a husband, 
he would have been unable to give her the 
advice which she claims that he did. As a 


ically 


erred, 


or such as 


from 





physician, if the circumstances warranted it, he 
might have given precisely the same advice to 
a woman not his wife. Confidential they prob- 
ably were, but the marital relation had nothing 
to do with inspiring the confidence. The con- 
fidence was that between patient and physician 
only (Code Civ. Pro., sec. 834), and that con- 
fidence plaintiff expressly waived, as she had a 
right to do (Code Civ. Pro., sec. 836). 

For error in excluding this testimony the 
judgment must be reversed, with costs to the 
appellant, and a new trial granted.” 

All of the members of the court concurred in 
this decision. Previous New York cases have 
gone to considerable lengths of liberal inter- 
pretation of this statutory matrimonial fpriv- 
ilege. The courts of some of the states strict- 
ly exclude all private communications between 
husband and wife, but ‘the generally accepted 
rule is that only such matters as are confiden- 
tial in their nature are excluded’ (23 Am. & Eng. 
Ency. of Law, p. 95). 

In Parkhurst v. Birdell (110 N. Y. 386-393) 
occurs the following frequently quoted language 
of Earl, J.: 

“What are confidential communications with- 
in the meaning of the section? Clearly not all 
communications made between husband and 
wife when known. If such had been the mean- 
ing it would have been so provided in general 
and simple terms. They are such communica- 
tions as are expressly made confidential, or 
such as are of a confidential nature or induced 
by the marital relation.” In. that case it was 
held that conversations between defendant and 
his wife as to certain securities alleged to 
have been loaned by plaintiff to defendant were 
not confidential within the meaning of the pro- 
hibition, but were admissible in an action for 
an accounting. A similar case was Norris v. 
Lee (136 App. Div., 685). in which the Appellate 
Division remarked of the conversations in ques- 
tion: “They were ordinary conversations relat- 
ing to matters of business which there is no 
reason to suppose he (the husband) would have 
been unwilling to hold inthe presence of any 
person.” 

In Millspaugh v. Potter (62 
the action being to recover 
alienation of the affections of the plaintiff’s 
wife, it was held that the defendant might 
be permitted to show that prior to the separa- 
tion the plaintiff used profane language to his 
wife and unreasonably reprimanded her and 
made unfounded charges of adultery against 
her. In connection with this case and Fowler 
v. Fowler (33 N. Y. St. R., 746), holding that 
a declaration made by the husband that he did 
not love his wife and had made a mistake in 
course of ill treatment, was not a privileged 
marrying her, which was the beginning of a 
communication, it may be pointed out that it 
was held by the Supreme Judicial Court of 
Massachusetts in French v. French (14 Gray, 
1896), that a rule excluding private conversa- 
tions between husband and wife would not dis- 
qualify proof of the use of mere abusive lan- 
guage addressed by one party to the other when 
they were not in conversation. The general pol- 
icy in Massachusetts is to exclude all private 
marital communications. 

In People v. Lewis (16 N. Y. Supp., 881-884; 
affirmed on opinion below, 136 N. Y. 683), there 
is an interesting discussion of the difference 
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in the rule between excluding confidential com- 
munications in civil and criminal cases respec- 
tively. Under section 715 of the Penal Code it 
is provided merely that a husband or wife 
cannot be compelled to disclose a confidential 
communication. 

As above shown, the trend of the New York 
cases has been toward curtailing the scope of 
the privilege, and it would seem that the prin- 
cipal case goes further than any previous au- 
thority. Professor Wigmore remarks (vol. 4, 
2336), that “it would seem proper to hold that 
all marital communications are by implication 
confidential and that the contrary intention 
must be made to appear by the circumstances 
at anv given instance.”” In the principal case 
the court says: “The acts, alleged to be cruel, 
were the acts of the husband. The reasons 
given for the medical treatment, which involved 
such acts, were reasons given by a physician to 
a patient.” But it could scarcely be claimed 
that the plaintiff would have submitted to the 
alleged treatment by her husband had he not 
been a physician, and the cruel and inhuman 
treatment relied on was at least jointly marital 
and protessional. It is forcibly arguable that 
the communications were: uttered in the same 
joint capacity, and it seems clear that they were 
of an intrinsically confidential nature. 








NEWS ITEM. 





MEETING OF THE EXECUTIVE COMMITTEE 
OF THE AMERICAN BAR ASSOCIATION— 
REFORM IN PROCEDURE THE PARA- 
MOUNT ISSUE. 

The Executive Committee of the American 
Bar Association met in Washington on the 4th 
ult., and fixed the next annual meeting of the 
Association for August 27, 28 and 29, 1912, at 
Milwaukee, Wis. 

The Executive Committee considered the 
resolution on Uniform Procedure offered by Mr. 
Thomas Wall Shelton, of Norfolk, Va., one of 
the associate editors of the Central Law Jour- 
nal, at the Boston meeting, and voted to refer 
the resolution, together with certain com- 
munications received by the Secretary from Mr. 
Shelton on the same subject, to a new com- 
mittee suggested by him on Judicial Administra- 
tion and Remedial Procedure. The members 
of this new committee are as follows: Henry 
D. Estabrook, New York, N. Y.; William P. 
Bynum, Greensboro, N. C.; Frederick N. Jud- 
son, St. Louis, Mo.; William A. Blount, Pensa- 
cola, Fla.; N. H. Loomis, Omaha, Neb. 

The fight which the Central Law Journal has 
been making for reform in procedure along con- 
servative lines is therefore rapidly maturing. 
3etween the extreme radical who would abolish 
all pleadings and the ultra conservative who 
would hold on to all the old obsolete forms and 
rules of pleading, we must steer an even course, 

Mr. Thomas Wall Shelton has taken the posi- 
tion of a conservative reformer in matters of 
pleading and procedure that has won for him 
the confidence of men high in authority. He 
is also the able assistant of Judge Alton B. 
Parker, on the committee on reform in pro- 
cedure of the National Civic Federation which 





is working in co-operation with the efforts of 
the American Bar Association. 


Readers of the Central Law Journal last year 
were let into the plans of Mr. Shelton by the 
publication of his very suggestive article 
entitled, “Let Congress Set the Supreme 
Court Free.” (73 Cent. L. J. 319). The idea 
there developed that reform should come 
through the federal courts and that a code of 
general principles of pleading and _ practice 
representing the most conservative reforms pre- 
pared and adopted by the supreme court for 
the federal courts could easily be made the 
model code for universal adoption, is fast gain- 
ing friends, 

Agitation is fast ripening into fruition. Let 
there be no impatience. Especially let us re- 
frain as lawyers from unnecessary public crit- 
icism of the courts for following the old rules 
until we can give them something better.— 
Editor. 








BOOK REVIEWS. 





McoQUILLIN MUNICIPAL CORPORATIONS. 

This work, in six volumes, the first two of 
which have been received, is by Judge Eugene 
MecQuillin, of the circuit court of St. Louis, 
The preface states that “more than _ sixteen 
years have passed since this work was begun,” 
and that “a work at first designed to cover 
three volumes has increased to six.” Judge Me- 
Quillin has been a deep student of municipal 
problems for many years, as a prior work by 
him on Municipal Ordinances, in one volume, 
extensively cited and quoted from, shows. He 
also annotated the Charter and Municipal Code 
of the City of St. Louis, Therefore, presump- 
tively his mind was ‘well disposed and pre- 
pared, in advance, for this very ambitious under- 
taking. 

Volume 1 consists of eleven chapters, includ- 
ing those on the nature and kinds, the crea- 
tion and classification, and legislative control 
of municipal corporations; the corporate name, 
seal, boundaries and charter; the dissolution 
and reorganization; and the general powers of a 
municipal corporation. Volume 2, of uniform 
size, has thirteen chapters dealing with mu- 
nicipal elections, (officers, employees, council 
meetings, ordinances, etc., much of the contents 
being devoted to an extensive, thorough and 
practical exposition of the general rules relat- 
ing to the enactment, reasonableness, constitu- 
tionality, construction, repeal, ete., of municipal 
ordinances. 

That the treatise is more than a mere digest 
ef the decisions is apparent from the opening 
chapter. This deals at great length with the 
rise and progress of municipal institutions in 
all lands and embodies many suggestions for 
improvement in municipal administration in 
the United States. At the same time the copious 
citation of cases in subsequent chapters con- 
vinces the reader that the work is not merely 
that of a scholar, but that the author, with 
experience both as practitioner and judge, 
realizes that it is necessary for the lawyer of 
to-day to rely to a very considerable extent 
upon the actual decisions of the courts rather 
than upon theories. 

The author frequently gives his own deduc- 
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tlons from the decisions in clear and concise 
statements, followed often by a recitation of 
the reasons for the rule he states. He supple- 
ments this with illustrations and explanations 


in the text, based on exhaustive citation of 
cases With notes which quote, in many in- 
stances, the exact words of the court. This 


plan is so fully carried out that the practitioner 
is given a clear idea of what the law is, the 
reason therefor and the application of the rule. 

The division of lengthy chapters into a num- 
ber of logical subdivisions (the chapter on 
municipal elections, officers and employees be- 
ing divided into eleven subdivisions) commends 
itself to the busy practitioner. The large num- 
ber of cross-references does much to aid the 
practitioner in finding both the particular ques- 
tion of law sought and also analogous matter. 

The body of the book is printed in clear and 
plain type. The notes are broken up so as 
to catch the eye by the plentiful use of para- 
graphs and italics where there is a mere cita- 
tion of cases from a large number of jurisdic- 
tions, and by the use of black-letter catch- 
precede a reading note. 

That this work deserves a place on the shelves 
of every lawyer whose practice involves an 
investigation of the law relating to municipal 
corporations, is apparent from an examination 
of the first two volumes, assuming, of course, 
that the remaining volumes wil] maintain the 
high standard promised by their precursors, 

The volumés are bound in buckram and are 


lines to 


publisher by Callaghan & Co., Chicago, 1911. 


CLARK’S ELEMENTARY LAW. 

This book in one volume is by Prof. William 
Lawrence Clark, of the Faculty of the Ameri- 
can Institute of Law; the reviewing editor of 
the Cyclopaedia of Law and Procedure and the 
author of numerous works of a legal character. 

The intention of the author is to produce a 
first book for those who are entering upon the 
study of the law and particularly for those who 
May take the course of The American Insti- 
tute of Law. 
standard 
Its grand 
Jurisprudence, Sub- 
Law, Legal Ethics, and 


based on certain 
titles to which are given. 
Elementary 
Adjective 


Cases. 


It claims to be 
books the 
divisions 
stantive Law, 
Illustrated 


are 


The style of Prof. Clark is clear and forcible 
and his chapter subdivisions are logical and 
orderly, and for students the book is most ad- 
mirably constructed. 

citation the never ending 
finding, instead, reference to 
text books of approved excellence, a very 
Pleasurable omission and strictly appropriate 
in this kind of work. The book is not a piec- 
ing together of things some judges have said 
which might serve more to mislead than in- 
Struct, and while the book is not intended for 
practitioners, it would serve a good purpose if 
it could open the way for text book citation as 
a departure from what now prevails. <A pyra- 
mid of weak cases helps little the discrimina- 


We miss in names 


of cases 


tive mind in tracing correct principles, though 
It may satisfy judges in an attempt to shift 
their sins to other shoulders. 

The work in one volume, is in law buckram, 


of typographical excellence of nearly 500 pages 
and comes from the American Law Book Com- 
pany. 1909, 





HUMOR OF THE LAW. 


An incident occurred in a trial before a jus- 
tice of the peace in a Southern city several 
days ago, according to one of our correspon- 
dents who happened to be the “victim” in the 
case. He tells the story as follows: 

An old darkey was being tried for assault- 
ing his wife. There were quite a number of 
witnesses sworn for the prosecution, all of 
whom were between the ages of six and four- 
teen years. This being the case, when they 
were called to testify I immediately arose and 
asked the Justice to allow me to ask the wit- 
ness, who was a little bright-eyed “pick-a- 
ninny,” a few preliminary questions, in order 
that I might satisfy myself as to whether she 
understood or appreciated the sanctity of an 
oath. 

“Well, what’s your name?” I thundered. 

“ ‘Sister’ Jones,’ came the prompt reply. 

“How old are you, ‘Sister?’” 

“I’se six years old, Cap.” 

“Well, do you know what becomes of little 
girls if they fail to tell the truth while they are 
on this earth?” 

“Tessir.” 

“What becomes of them?” 

“Dey goes to jail,” ‘was the long-drawn-out 
answer. 

I immediately assented to any 
the justice might desire. 


examination 


Mr. John C. Hackett recently told the fol- 


lowing story: 

“JT was up in Rockland County last Summer, 
and there was a banquet given at a country 
hotel. All the farmers were there and all the 
village characters. I was asked to make a 
speceh © 

“‘Now,’ said I, with the usual apologetic 
manner, ‘it is not fair to you that the toast- 
master should ask me to speak. I am notorious 


as the worst public speaker in the state of 
New York. My reputation extends from one 
end of the state to the other. I have no rival 


whatever, when it comes—’ 


ill-clad in- 


“I was interrupted by a lanky, 
dividual, who had stuck too close to the beer 
pitcher. 

“‘Gentlemen,’ said he, ‘I take ‘ception to 
what this here man says. He ain’t the worst 


public speaker in the state. I am. You all 
know it, an’ I want it made a matter of record 
that I took ’ception.’ 

“‘Well, my friend,’ said I, ‘suppose 
it to the guests. You sit down while I say my 
piece, and then I’ll sit down and let you give 
a demonstration.’ The fellow agreed and I went 
on. I hadn’t gone far when he sxot up again. 

“*'S all right,’ said he, ‘you win; needn’t go 
no farther!’ ” 


we leave 


A person looking over the list of members of 
the bar, prefixed to a court calendar, wrote 
against the name of one who was of the bustl- 
ing order, “Has been accused of possessing tal- 
ents.” Another seeing it, immediately wrote 
under, “Has been tried and acquitted.” 


Speaker (warming to his subject: “What we 
want is men with convictions and where shall 
we find them?” 

Voice: “In jail, 


guv’nor!”’—Penny Illustrated 
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1. Aecknowledgment—Married Woman. — A 
married woman can only convey her lands by 
deed with privy examination, and hence could 
not convey by title bond.—Smith v. Cross, 
Tenn., 140 S. W. 1060. 


2. Arbitration and Award—Upholding Award, 


—Arbitrations are favored, and every reason- 
able intendment will be indulged in to support 
them.—Hill v. Walker, Tex., 140 S. W. 1159. 

3. Assignment—Notice to Debtor.—A credit- 
or, drawing an order on his debtor in favor of 
a third person, who notifies the debtor there- 
of, held to equitably assign the debt.—Johnson 
v. Belanger, Vt., 81 Atl. 621. 

4. Attorney and. Client — Authority.—One 
dealing with an attorney employed solely to 
collect a debt must take notice of such attor- 
ney’s lack of authority to grant extensions to 
the debtor.—Hall v. Presnell, N. C, 72 S. E. 
985. 

5.——-Lien.—An attorney held to have a lien 
upon a client's papers for expenditures, though 
not At attorney of record, so as to be entitled to 
a statutory or charging lien.—Harding vy. Con- 
lon, 131 N. Y. Supp. 903. 

6. Bankruptey—Business Corporations.— A 
corporation, though organized to manufacture 
refrigerators and refrigerator cars, never hav- 
ing manufactured anything up to the time in- 
voluntary bankruptcy proceedings were insti- 
tuted against it, held not subject to adjudica- 
tion, under Bankr. Act 1898, § 4, prior to amend- 
ment by Act Cong. June 25, 1910.—In re Coolidge 
Refrigerator & Car Co., D. C., 190 Fed. 908. 

7. Conditional Sale-—Where an unrecorded 
conditional sale ‘was invalid under the state 
law as against lien creditors, it was invalid 





as against the buyer’s trustee in bankruptcy.— 
In re Williamsburg Knitting Mill, D. C, 190 
Fed 871. 


§8.——Discharge.—That a bankrupt failed to 
apply for his discharge in former proceedings 
because of poverty held not to authorize a dis- 
charge from the debts previously scheduled in 
subsequent proceedings.—In re Richter, D, C, 
190 Fed. 905. 


9.——Jurisdiction.—A court of bankruptcy 
held without jurisdiction by a summary order 
to take property from the possession of an ad- 
verse claimant.—In re Big Cahaba Coal Co,, 
D. C., 190 Fed. 900. 

10.——Partnership.—Misappropriation by part- 
ner of partnership funds held not a misappro- 
priation while acting in a fiduciary capacity, 
within Bankr. Act relating to discharge in 
bankruptcy.—Karger vy. Orth, Minn., 133 N. W. 
471. 

11.——Preferred Creditor.—German creditors 
of a bankrupt, having secured a_ preference 
through an attachment of certain cotton in 
Jermany, and having obtained a preference in 
a settlement of such suit, could not assert own- 
ership of the cotton in themselves for the pur- 
pose of claiming dividends against the bank- 
rupt on an equal basis with nonpreferred cred- 
itors.—In re Knight, Yancey & Co., C. C., 190 
Fed. 893. 

12. Banks and Banking— Acceptance of 
Check.—Where a bank accepts a depositor’s 
check, it is liable for the amount thereof, with- 
out reference to the state of the drawer’s ac- 
count.—Rogers Commission Co. v. Farmers’ 
3ank, Ark.,:-140 S. W. 992. 

13. Cashier’s Knowledge.—Where the cash- 
ier of a bank drew drafts in his official capa- 
city and transferred them to defendant to cover 
losses in speculative transactions, defendant 
was charged with knowledge that the drafts 
were presumptively void.—St. Charles Savings 
Bank v. Orthwein Inv. Co., Mo., 140 S. W. 921. 

14. Bilis and Notes—Burden of Proof.—tin 
absence of contrary proof, the parties to a 
promissory note held liable according to the 
legal effect of the instrument as stated.—Enter- 
prise Brewing Co. v. Canning, Mass., 96 N. E. 
673. 

15.——- Maturity.—A note payable “on or be- 
fore the year 1904” held due not later than 
January 1, 1904.—Lovenberg v. Henry, Tex., 140 
S. W. 1079. 

16. Boundaries—Field Notes.—Field notes of 
government survey held presumptively correct. 
—State v. Ball, Neb., 133 N. W. 412. 

17. Carriers of Goods—Lien for Charges.— 
A final carrier, detaining baggage on a mere 
blind charge of a previous carrier, held to do 
so at its peril, if the charge be not shown to 
be one for which a lien exists.—Cantwell V. 
Terminal R. Ass’n of St. Louis, Mo., 140 & W. 
966. 

18. Notice.—While a carrier need not noti- 
fy a consignee of the arrival of goods, in the 
absence of contract, the parties may contract 
for such notice.—F. L. Layton & Sons v. Charles- 
ton & W. C. Ry. Co., S. C., 72 S. E. 988. 

19. Commerce—Mixed Freight.—An engineer 
injured while hauling a train containing cars 
carrying interstate and intrastate commerce 
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held engaged in interstate commerce, and enti- 
tled to sue under the federal employer’s lia- 
pility act—Horton y. Seaboard Air Line Ry., N. 
Cc. 72 8. E. 958. 
20. Compromise and Settiement—Rescission. 
One seeking to rescind a settlement of sev- 
eral acounts on the ground of fraud has the 


burden of proving it.—Altman v. Powell, ex., 
140 Ss. W. 1178. , 
21. Contraets—Consideration.—All parts of 


ihe transaction will be considered to ascer- 
tain whether a consideration sustains a con- 
tract. _Bennett v. Baum, Neb., 133 N. W. 439. 

22.—Publie Policy.—A contract violating the 
terms of a statute prescribing a penalty for its 
infringement is void.—Moorehouse y. Kukalman, 
Ind., 96 N. E. 600. 


23.——Rule of Construction.—Where the terms 
of a contract leave its meaning in doubt, the 


court wiil adopt the construction which makes 
the contract equitable-—McLean v. Windham 
Light & Lumber Co., Vt., 81 Atl. 613. 


24. Equitable Conversion — Real Estate.— 
Realty devised to teStator’s widow for life held 
to become converted into personality upon her 
death under directigns for its sale, so that the 
remainderman took no realty, but only person- 
alty.—Mattison vy. Stone, S. C., 72 S. E. 991. 


25. Corporations—Estoppel.—Party to trans- 
action involving organization of new corpora- 
tion in place of corporation supposed not to 
have been validly organized held estopped to 
assert that the first one is legal and the sub- 
sequent one illegal.—Bennett v. Baum, Neb., 133 
N. W. 439. 

26.——Foreign Corporation.—Cancellation of 
a foreign corporation’s permit to do business 
within the state held no defense to a suit on 
notes given for the price of a part of its assets 
sold in liquidation of its business.—Wren vv. 
Stanton Mercantile Co., Tex., 140 S. W. 1145. 

27.—Increase of Stock.—Power of corpora- 
tion to increase stock must be so exercised 
that every stockholder may subscribe for in- 
creased, issue in proportion to his prior hold- 
Baum, Neb., 133 N. W. 439. 





ing. Dennett v. 


28 Officer.—The law will not permit a cor- 
porate officer to appropriate to himself busi- 
ness legitimatel belonging to the corporation. 
—Brite v. Penny, N. C., 72 8S. EB. 964. 

23.——Preferred Stock.—A preferred stock- 
holder held not entitled to compel the corpora- 
tion to redeem his stock to the prejudice of its 
creditor Rider v. John G, Delker & Sons 
Co., K 140 S. W. 1011. 

30 Stockholders.—A corporation must treat 
il] imilar vareholders dalike.—Farrish-Staf- 
ford Co. vy. Charlotte Cotton Mills, N. C., 72 S. 
BE. 973 

31. —Voting Proxies.—Preliminary injunc- 


tion against voting proxies at annual stockhold- 
ers’ meeting denied, where, notwithstanding 
such injunction, defendants would retain 
through other proxies control of a majority of 
the stock.—Bache v. Central Leather Co., N, dx 
81 Atl. 571. 

32. Courts—Jurisdiction—For the purpose 
of conferring jurisdiction on a Circuit Court of 
a suit for damages under Sherman Anti-Trust 
Act, § which authorizes a suit “in the district 





in which the defendant resides or is found,” 
a foreign corporation is “found” in the state if 
it is doing business therein, but not otherwise. 
—Michigan Aluminum Foundry Co. y. alumi- 
num Castings Co., C. C., 190 Fed. 879. 


33. Criminal Evidence—Corpus Delicti.—The 
corpus delicti is sufficiently proven by circum- 
stantial evidence, coupled with the incrimina- 
tory admissions of the accused.—Garnett v. 
State, Ga., 72 S. E. 951. 


° 


34. Insanity.—Where there is evidence to 
impair presumption that prisoner ‘was sane the 
state must prove beyond all reasonable doubt 
that he was mentally incompetent.—Davis v. 
State, Neb., 1383 N. W. 406. 

35. Criminal Law—Fugitive.—One accused of 
felony while a fugitive from justice could not 
prosecute an appeal.—Southerland v. State, Ind., 
96 N. E. 583. 

36.—Principal and Accessory.—A person 
who advises or agrees to the commission of a 
criminal offense and is present at its commis- 
sion is a principal.—Sheppard v. State, Tex., 
140 S. W. 1090. 

37. Curtesy—Adverse Possession.—A husband 
would take curtesy in land which his wife had 
occupied adversely for the statutory period, 
the fee of which descended to her children or 
heirs at law.—Smith v. Cross, Tenn., 140 S. W. 
1060. 

388. Deeds—Delivery Postponed.—A deed ex- 
ecuted by delivery to a third party to be by 
such party delivered to the grantees upon the 
death of the grantors is in legal effect a de- 
livery to such grantees.—Martin v. Caldwell, 
Ind, 96 N. E. 660. , 
of a deed is the unconditional relinquishment 
by the grantor of the custody or control of 

49. Divoree—Alimony.—aApplication of wife 
in suit for divorce for alimony amd counsel] fee 
pendente lite will not be granted only on her 
sworn statement of the alleged offense.—Earl 
v. Earl, N. J., 81 Atl. 575. 

41.. Estate by Entireties.—An absolute di- 
vorce converts a tenancy by the entirety to an 
estate in common.—Sharp v. Baker, Ind., 96 N. 
E. 627. 

42._—-Limited Divorce.—In action for limit- 
ed divorce, the court may make such order 
after judgment, respecting alimony and prop- 
erty rights, as the circumstances may justify. 
—Martinson v. Martinson, Minn., 183 N. W. 460. 

43. Residence.—That one went to Dakota 
with the purpose of securing a divorce held not 
to prevent him from getting a valid divorce 
there, provided he went animus manendi.— 
Carling v. Carling, N. J., 81 Atl. 565. 

44. Dower—Notice to Creditors.—Where ad- 
ministrator other than widow is notified of ap- 
plication for dower, judgment assigning dower 
held binding on creditors, whether they had 
notice of its rendition or not.—Harris v. Brock, 
Ga., 72 S. E. 947. 

45. Ejeetment—Equity.—Proof that a deed 
was in fact a mortgage is no defense in eject- 
ment, but the remedy is in equity, to Show the 
character of the instrument.—Ladd vy. Ladd, 
Ill., 96 N. E. 561. 

46. Easement—An easement in an alley 
would not be recoverable in ejectment.—Ober- 
heim v. Reeside, Md., 81 Atl. 590. 
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47. Eminent Domain—Compensation.—In an 
eminent domain proceeding against several de- 
fendants, where the title is in controversy, all 
are entitled to be heard upon the amount of 
compensation, leaving the question who is en- 
titled to the award for future determination.— 
City of Chicago v. Pick, Ill., 96 N. E. 539. 


48. Measure of Damages.—Merely because 
condemned land lay within an area designed 
for reservation by the state does not augment 
the damages for its condemnation.—Smith v. 
Commonwealth, Mass., 96 N. E. 666. 


49. Estoppel—Consideration.—If a considera- 
tion be essential to an estoppel, it is sufficient 
that the person from whom it moves is legally 
injured by the agreement.—King v. Briarwood 
Land Co. of Jamaica, 131 N. Y. Supp. 946. 


50. Evidenee—Parol Testimony.—That in- 
dorsement on a note on payment is a substan- 
tive part of the note may be proved by parol 
evidence.—Doll v. Getzschmann, Neb., 133 N. W. 
417. 

51. Executors and Administrators—Funeral 
Exvenses.—-Where a master furnished a funerat 
for decedent. an employe who was killed in the 
master’s service, the latter was not a volunteer 
nor an interloper, and was entitled to recover 
the amount paid against decedent’s estate, in- 
dependent of the question of subrogation or as- 
signment of the undertaker’s claim.—Cape Gi- 
rardeau Bell Telephone Co. v. Hamil, Mo., 140 
S. W. 951. 

52. Wrongful Death. In case of wrong- 
ful death, either the court of the state wherein 
the cause of action accrued or of the state 
wherein defendant resides should appoint an 
administrator to prosecute the action.—South- 
ern Pac. Co. v. De Valle Da Costa, C. C. A., 190 
Fed. 689. 

53. KForgery—Evidence.—On a charge of the 
felony of knowingly being in possession of a 
forged instrument, with intent to utter, it is 
essential to a conviction that the instrument be 
shown to have been forged.—State v. Young, 
Mo., 140 S. W. 873. 

54. Fraud—Burden of Proof.—In an action 
for deceit in selling mortgaged chattels, proof 
of the contract of sale, though merely as mat- 
ter of inducement, was essSential.—Kennett v. 
Tudor, Vt., 81 Atl. 633. 

55. Representations. — Representations as 
to the value of property, made by a seller to 
the purchaser, may be representations of fact, 
on which reliance may be had.—Adan vy. Stein- 
brecher, Minn., 133 N. W. 477. 

56. Fraudulent Conveyances — Bulk Sales 
Law.—The bulk sales law held not to apply to 
a sale by a partner of his interest, to his co- 
partner.—Fairfield Shoe Co. v. Olds, Ind., 96 N. 
E. 592. 


57. Consideration.—If the value of the 
property conveyed exceeds the amount of in- 
cumbrances thereon, an agreement by the gran- 
tee to pay off the incumbrances is not a valua- 
ble consideration as against the grantor’s cred- 
itors.—F. L. Spencer & Co. vy. Caverhill, Iowa, 
133 N. W. 450. 

58. Remainderman.—Where grantor con- 
veys property in trust for himself and children 
retaining life interest, such interest should be 
exhausted in favor of subsequent creditor be- 





fore recourse is had to interests of remainder- 
men.—McNulty v. McCarthy, N. J., 81 Atl. 568, 


59. Frauds, Statute of—Debt of 
An agreement to pay another’s debt must be 
supported by a consideration moving to the 
promissor from the creditor.—Estes y. Bryant- 
Fort-Daniel Co. Tex. 140 S. W. 1177. 


Another,— 


60. Garnishment — Attachment. — Where a 
ecrporation doing business in this state and its 
president are both nonresidents a debt of the 
corporation to the president is not property of 
his subject to attachment in this state.—Currie 
v. Golconda Min. & Mill. Co., N. C., T2 S. E. 980. 

61. Gifts—In Praesenti.—A valid gift in prae- 
senti of an insurance policy may be made with- 
cut writing.—Young v. Prudential Ins. Co., 131 
N. Y. Supp. 968. 

62. Guardian and Ward—Management of Bs- 
tate.—-It is the duty of a guardian, not only 
to make a reasonable rent from real property, 
but to preserve the property so far as can be 
done by ordinary care.—Walker v. Thompson, 
Ky., 140 S. W. 1045. 

63. Habeas Corpus—Appeal.—The 
habeaus corpus supersedes all other writs and 
cannot be used to review the judgment of a 
court having jurisdiction of the person and 
subject-matter.—People y. Zimmer, Ill, 96 N. 
E. 529. 

64. Homicide — Presumption. — Where 
were eyewitnesses to the homicide, it is error 
to instruct that there is a presumption of 
malice from the fact of the killing.—Davis v. 
Davis, Neb., 133 N. W. 406. 

65. Husband and Wife—FEstate by Entireties, 
—Where an estate by entireties is created by 
conveyance to husband and wife, neither is 
seised of a divisible part, but each is seised of 
the whole, so that on the death of one the sur- 
vivor acquires no new or additional interest. 
—Sharp v. Baker, Ind., 96 N. E. 627. 

66. Indictment and Information—Clerical Er- 
ror.—The omission of the letter “t’” from the 
word “against,” in the phrase “against the 
peace and dignity of the state,” with which 
informations are required to conclude, held not 
to invalidate the information.—State y. Duven- 
ick, Mo., 140 S. W. 897. 

67.——-Negating Exceptions.—An _ indictment 
charging a violation of a statute need not nega- 
tive by express averment an exception created 
in the statute—Weber v. State, Md., 81 Atl. 606, 

68. Injunction—Discretion.—Application for 
injunction will be denied, where injury to de- 
fendant would be greater than that to plaintiff 
from denial.—kKryptok Co. v. Stead Lens Co, 
Cc. Cc. A., 196 Fed. 767. 

69. Replevin.—Equity 
cution of suit to replevy a piano bought by 
plaintiff on the installment plan, and decreé 
redemption from the lien sought to be enforced 
by defendant.—MclIntyre v. E. E. Forbes Piano 
Co., Miss., 56 So. 457. 

70. Insurance — Assessment Insurance.—ASs- 
sessment insurance contract held not changed 
into old line insurance by the fact that an 
old line insurance company assumed the obliga- 
tions created thereby.—Moran vy. Franklin Life 
Ins. Co., Mo., 140 S. W. 955. 


71. Benefit Society.—Constitution and by- 


writ of 


there 


can restrain prose- 


! laws of a benefit society are to be construed 
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strictly against the insurer and in favor of the 
insured.—Grand Lodge (Colored) K. P. of Mis- 
sissippi v. Jones, Miss., 56 So. 458. 












72. Construction.—The rule that contracts 
af insurance must be liberally construed in fa- 
yor of insured held not to authorize the court 
to put in the contract words that would make 
a radical change in its meaning.—Northwestern 










Mut. Life Ins. Co. v. Neafus, Ky., 140 S. W. 
1026. 
73.-——Interpretation.—A contract of insur- 






ance cannot be given an interpretation at vari- 
ance with the clear meaning of the language 
in which it is expressed.—Mady vy. Switchmen’s 
Union of North America, Minn., 133 N. W. 472. 







74. Judgment—False Return.—Where an offi- 
cer’s return On a summons is false, defendant's 
remedy is by an action on the officer’s bond, 
and not by a suit to set aside a judgment based 








on the service.—Ellis v. Nuckols, Mo., 140 S. W. 

867. . 
75.——Modification.—The motion to modify a 

judgment must be addresed to its form, and 





may not question its validity.—Cooley v. Kelley, 
Ind., 96 N. E. 638. 






76.— Special Verdict.—The court, in passing 
on a motion for judgment on the special ver- 
dict notwithstanding the general verdict, must 
look solely to the general verdict, the special 
verdict, and the facts provable under the is- 
sues—Chicago & E. R. Co. v. Hamerick, Ind., 
96 N. E. 649. 


tt. 











Justices of the Peace—Jurisdiction.—A 
justice of the peace has no jurisdiction of a 
suit for accounting between partners.—Somer- 
ville v. Missouri Glass Co., Mo., 140 S. W. 933. 






78 Landlord and Tenant—Repairs.—A lessor 
of a dwelling house held not to impliedly war- 
rant its reasonable fitness for use, nor to be 
bound to repair unless he has expressly agreed 
to do so.— Hill v. Day, Me., 81 Atl. 581. 


79.——Subtenant.—A subtenant’s employe can- 
not recover against the landlord for injury on 
a freight elevator, without showing that it was 
caused by the landlord’s negligence in perform- 
ing some duty owing the employe.—Baum Vv. 
Ahlborn, Mass., 96 N. E. 671. 

80. Life Estates—Duty of Repair.—A life 
tenant is not entitled to reimbursement for ex- 
penditure for fences rendered necessary by his 
neglect to repair, and not constituting perma- 
nent improvements.—Kline v. Dowling, Ind., 96 
N. E. 579. 

81. Limitation of Actions.—Accrual of Right 
to Sue.—Limitations did not being to run 
against a bank’s right to recover the proceeds 
of drafts executed or indorsed to defendant by 
its cashier, without authority, until the drafts 
were collected.—St. Charles Savings Bank v. 
Orthwein Inv. Co., Mo., 140 S. W. 921. 

82.——-Equity.—Obligation of a trust estate to 
make restitution of funds stolen from another 
estate bv a common trustee is subject to the 
Statute of limitations in equity as well as at 
law.—Bremer v. Williams, Mass., 96 N. E. 687. 

83. Statutes of Repose.—Statutes of limr- 
tations are statutes of repose, and must be lib- 
erally construed.—Hamner v. Yazoo Delta Lum- 
ber Co., Miss., 56 So. 466. 

84. Logs and Logging—Reservation in Sale 
of Land—wWhere the fee of land was granted 







































with a reservation of timber, there being no 
indication of when the reservation should ex- 
pire, the mere lapse of time will not defeat it. 


—Kelly v. Enterprise Lumber Co., N. C., 72 S. 
_E. 957. 
85. Malicious Prosecution—Aggrayvation and 


Bad Faith.—In action for illegal arrest and 
malicious prosecution, evidence tending to show 
that there was no bad faith or aggravation, and 
that plaintiff was not damaged in. the amount 
alleged, held admissible under general denial.— 
McPherson v. Chandler, Ga., 72 S. E. 948. 

86. Probable Cause.—Want of probable 
cause to charge one with crime does not au- 
thorize an inference of malice in prosecutor.— 
Dare v. Harper, Ark., 140 S. W. 983. 


87. Master and Servant—Burden of Proof.— 
Where various and alternative causes each ade- 
quate to account for an injury are shown, the 
burden is on plaintiff to solve the uncertainty 
and show that it was due to a particular cause 
existing through defendant’s negligence.— 
Southern Pac. Co. v. De Valle Da Costa, C C. A., 
190 Fed. 689. 

88. 








Contributory Negligence.—In an action 
for injuries to a servant, nonsuit held properly 
directed on evidence that plaintiff, having a safe 
place in which to work, voluntarily took an un- 
safe position.—Zuraw v. Hammermill Paper Co., 
Pa., 81 Atl. 654. 


89. Vice Principal.—The master cannot, by 
delegating duties owed to the servant, relieve 
himself from responsibilty for nonperformance. 
—Indiana Union Traction Co. v. Long, Ind., 96 
N. E. 604, 

90. Warning.—General ‘warning to an em- 
plove against a danger does not extend to a 
piece of work, not in the general line of his 
employment, and directed by the employer to 
be performed.—Henry v. McCown, Tex. 140 8S. 
W. 1170. 


91. Meehanies’ Liens—Extending Time.—Sub- 
contractor cannot extend time for filing me- 
chanies’ lien by substituting proper material 
for defective material theretofore furnished.— 
H. F. Cady Lumber Co. v. Reed, Neb., 133 N. W. 
424. 

92. Mortgages — Estoppel.— A mere agree- 
ment with a mortgagor to extend the time of 
paying a mortgage theretofore discharged, made 
by one then having no title thereto, held not to 
constitute a reissuance of the mortgage or es- 
toppei to deny reissuance.—King v. Briarwood 
Land Co. of Jamaica, 131 N. Y. Supp. 946. 

93. Mechanics’ Lien.—The fact that- bonds 
were issued by a corporation for the purpose 
of raising funds to improve the mortgaged 
property does not create an equitable estoppel 
against the mortgagee and bondholders to pre- 
vent them from claiming that their mortgage 
gives a prior lien as against mechanic’s lien 
claims subsequently accruing.—Allis-Chalmers 
Co v Central Trust Co. of New York, C. C. A., 
190 Fed. 700. 


94. Municipal Corporations—Negligence.—A 
city will be liable for the negligence of a 
contractor in its employ where the work, is per- 
formed under the direct control of the city’s 
own officers.—Bailey v. City of Winston, N. C.,, 
72S. E. 966. 

95. Names—Idem 
was 











Sonans.—Where accused 
charged with rape on “Maple’’ Norred, he 
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could be properly convicted of committing such 
offense on “Mable” Norred.—Smith v. State, 
Tex., 140 S. W. 1096. 


96. Negligenee—Defect in Machine.—Where 
the manufacturere of an automobile represented 
that the seats were secure, when in fact they 
were defectively constructed, such representa- 
tions, though not a physical concealment, were 
such a concealment as to entitle one, other than 
the buyer, to recover for injuries caused by the 
defect.—Olds Motor Works v. Shaffer, Ky., 140 
S. W. 1047. 

97. Partition — Title Under.—Judgment and 
sale in partition held not to change the title 
thertofore held by the parties, but to transfer 
to the purchaser whatever title all of the co- 
tenants may have.—Ruf v. Mueller, Ind., 96 N. 
EK. 612. : 

$8. Payment—Mistake of Law.—Payment un- 
der mistake of law held recoverable, where it 
would be unconscionable for the payee to re- 
tain it, but not recoverable otherwise.—Leach 
v. Cowan, Tenn., 140 S. W. 1070. 

99. Perpetuities —- Suspended Alienation, — 
Where the absolute invalidity of a trust at- 
tempted to be created in favor of the first of 
two successive devisees was apparent at the 
moment of testator’s death, there was no sus- 
pensicn of the power of alienation on account 
of the uncertainty of the devisee or beneficiary, 
which would defeat he title of the second devi- 
see.—Washburn y. Acome, 131 N. Y. Supp. 963. 

100. Raltlroads—Rececivership.—Where receiv- 
ers of a railroad applied the net income to bet- 
terments, instead of paying a preferred claim, 


such claim became chargeable to a succeeding 
corperation which purchased the railroad prop- 
erty on foreclosure.—Bell's Estate v. St. Johns- 


bury & L. C. R. Co., Vt., 81 Atl. 630. 

101. Rape—Early Complaint.—Complaint by 
prosecutrix of an assault with intent to rape, 
when made within a reasonable time, is admis- 
sible in evidence, though elicited by questions. 

Conger v. State, Tex., 140 S. W. 1112. 

102. Reference—Exceptions.—Where all ex- 
ceptions to the findings of the referee were 
withdrawn and his report approved, any de- 
fect in the order of reference was cured.,— 
Coltrane v. Laughlin, N. C., 72 S. E. 961. 

105. Replevin——-General Denial.—Under a 
general denial to replevin, defendants are en- 
titled to introduce any evidence to show want 
of title or right of possession in plaintiff.— 
Stultz v. Miltenburger, Ind., 96 N. E. 581. 

104 Sales—Notice to Purchaser. $23 held so 
unreasonable a price to pay for an automobile 
worth $350 as to put purchasers on inquiry 
o the title of the person selling.—Stultz v. 
Miltenburger, Ind., 96 N. FE. 581. 


as t 


105. Seduection—Promise of Marriage. — In 
cases of seduction under promise of marriage, 
it is always competent for the state to prove 
pregnancy and the birth of a child as the re- 
sult of the offense.—State vy. Reed, Mo., 140 S. 
W. 909. 


106. Specifie Performance—lLand in Another 
State.—Chancery can decree specific perform- 
ance of a conttact to sell land in another 
state, if it has jurisdiction of all the parties.— 
Poole v. Koons, Ill, 96 N. E. 556. 

107.——Marketable Title—A vendor cannot 





enforce an agreement to convey land unti] he 
tenders the purchaser a merchantable title— 
Roos v. Thigpen, Tex., 140 S. W. 1180. 

108. Right to Ask.—A party who, when he 
entered into a contract, did not intend to per- 
form on his part, and did not do so, Is not ep- 
titled to equity to specific performance.—George 
Melies Co. v. Motion Picture Patents Co., ¢ C: 
190 Fed. 859. 

109. Subrogation—Surety.—In equity, a sure- 
ty paying a judgment against himself and his 
principal held subrogated to rights of judgment 
ereditor with right to have the judgment as- 
signed to him.—Kramer v. Bankers’ Surety Co. 
of Cleveland, Ohio, Neb., 133 N. W. 427. 

110. Sunday — Theaters.—Contract for serv- 
ices of cpera singer, including Sunday perform- 
ances, held not to be sustained on the theory 
that parties intended that Sunday performances 
were to be had only in states permitting them. 
—Albera v. Sciaretti, 131 N. Y. Supp. 889, 

111. Trusts—Interests of Infants.—A _ eourt 
of equity administering a trust estate must, on 
its own motion, protect the interests of infants 
in the estate, and may refuse to ratify a sale, 
though no one objects thereto.—Goldsborough 
v. Coblentz, Md., 81 Atl. 595. 

112. Trustees’ Compensation. — Trustees 
under a will, who have given careful, diligent 
attention to the trust, and who have borne the 
responsibility of management, are not the less 
entitled to compensation because many of their 
duties were performed by an attorney and a 
bookkeeper.—Leach y. Cowan, Tenn., 140 §, W. 
1070. 


113.—_——Oral Agreement.—A husband, who con- 








veyed property to his wife under a_ verbal 
agreement that she should reconvey if he Te- 
covered from an illness, held entitled to en- 
force her oral agreement to reconvey.—Lang 
v. Lang, 131 N. Y. Supp. 891. 

114. Usury—Defenses.—The defense of usury 
should be disposed of upon the same principles 
and in the same manner as other defenses— 
Bettis v. Tampa Real Estate Exchange & Loan 
Ass'n, Fla, 56 So. 499. 

115. Vendor and Purchaser—Time of Essence. 

-Equity will not treat time as of the essence 
of a contract of sale of real estate, unless it 
appears that he parties so regarded i\.—McLean 
v. Windham & Lumber Co., Vt., 81 Atl. 613. 

116. Waters and Water Courses—)Diverting 
Flow.—A landowner cannot lawfully construct 
an embankment that turns the overflow of @ 
stream upon the land of another.—Way v. Rod- 
dy, Tex., 140 S. W. 1148. 

117. W£lls—Construction.—The construction 
of a will cannot be made to depend on condi- 
tions arising after the will took effect.—Harvey 
v. Ballard, Il., 96 N. E. 558. 

118.— Probate.—Person named as_ executor 
in will which has been denied probate or de 
clared invalid held to have no right to funds of 
the esiate for purpose of prosecuting an ap- 
peal.—In re Cavanaugh’s Will, 131 N. Y. Supp 
982. 

119.— Vested Interests.—While _ testator’ 
wishes will be effectuated, if possible, the laW¥ 
prefers to consider future estates as _veste 
rather than contingent.—In re De Vries’ Estate, 
Cal., 119 Pac. 109. 

120.——-Wife’s Separate Estate.—A wife may 
by will dispose of her separate estate so as to 
utterlv defeat the rights of her husband there 
in.—Hughey v. Warner, Tenn., 140 S. W. 1058 
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A TREATISE ON | 
4 || The Grounds and 
American Advocacy | Rudiments of Law 
BY | By W. T. HUGHES 
bee The work is historical, philosophical, 
ALEXANDER H. ROBBINS, bibliographical, radical, progressive. ‘The 
Editor of the Central Law Journal. once < = bg So - Bo 
structively but compactly presented. e 
The object of the advocate is to reach the author makes complete exposition of more 
highest eminence of his profession. The quali- than ® score of seating For pe bo 
: : ave lon een surrounded wi mystifi- 
ties that go to make up ‘his success cannot be cation, one the discussions of which have 
learned from ordinary law text books; they been padded from authors of feudal dia- 
come to him who flirts with human nature, who — Fal weg arend p Bes og == 
cal. ar s - 
communes with the great exemplars of the le- duced, which are indicated by the table 
gal profession. To assist the practicing lawyer of contents next following: 
in this difficult art is the purpose of this vol- TABLE OF CONTENTS. 
ume. I. The Fountains of the Law. 
II. Maxims the Condensed Good sense of 
The work treats in part of Nations. 
Preparation for Trial. Ill. Fundamental Principles. 
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The 1912 India-paper Edition of the 


Americana Encyclopedia 


Edited by Frederick Converse Beach, of the Scientific American, and embodying the 
combined educational effort of over 2,000 eminent authorities. 


mgatmmnn --$RECIAL TIROBUC TORY. For One Month Only 


Of the Scientific American, 
Editor of Encyclopedia Americana. 


David Starr Jordan, Pres. 
Leland Stanford University. 
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Special Offer Limited to 30 Days. This handsome book-rack given 
free to everyone purchasing a set of the Americana Encyclopedia during 
the current month. 


What “The Americana” Really Is : 


“ THE AMERICANA" isa work edited from an American view-point and was originated in 
the thought that a comprehensive and reliable re ference work, was needed and would find a 
sege of the City of New welcome in every American home wherein they desired to know from those competent and of 

acknowledged authority in their own country, of the state and advance of the arts and science 
and literature of our land. The Americana has exactly fulfilled this condition. While the 
work has been edited from an American standpoint, and having in chief view American usage, 
it has secured amongst its contributors, those also renowned in Europe for their scholarship and 
research and the work contains as well the fruit of the European knowledge, without which no 
reference book would be of avail. 
Volumes 65, 2e7 Special Subjects 
2.387 Special Contributors 126 Color Plates 
2,540 Illustrations 160 Maps 
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Law Books That Live—Made by Masters 





ELLIOTT on 
Roads and Streets 


Third Edition—Revised by the Authors 


JUDGE BYRON K. ELLIOTT and 
WILLIAM F. ELLIOTT 


In its former editions, Elliott on Roads and Streets 
has been cited and quoted more frequently than any 
other single volume on any subject of law. The new 
third edition represents even greater value and use- 
fulness than the old. 


“Elliott on Roads and Streets is a most valuable 
work and is indispensable in the office of a munic- 
ipal law department. Every phase of the sub- 
ject seems to be fully covered.’ 


Clayton B. Blakey, City Atty. Louisville, Ky. 


Over 25,000 cases are cited in the complete work. 
Citations are to the official reports, with parallel ref- 
erences to the Reporter System, American Deci- 
sions, American Reports, American State Reports 
and the Lawyer’s Reports Annotated. 


Two Large Volumes, Over 2000 Pages 
Buckram Binding Price, $13.00 Delivered 


ELLIOTT’S 
The Work of the Advocate 


New Edition—Revised by the Authors 


JUDGE BYRON K. ELLIOTT and 
WILLIAM F. ELLIOTT 


A Practical work containing suggestions for prepa- 
ration and trial of causes, including a system of rules 
for the examination of Witnesses. 
Especially Serviceable 
to the Advocate in the actual work which he must do. 
Part One—The Work Out of Court 
Part Two—The Work In Court 


The work of the Advocate has a delightful literary 
style—it is as entertaining as a novel—indeed, after 
reading a few pages, one instinctively reads on, not 
wishing to lay the book aside until it is finished. 


One Volume, 600 Pages 
Cloth Binding, Gilt Top, $4.00 Delivered 
Flexible Morocco, $5.00 Delivered 








Most Complete—Most Useful 


The NEW THOMPSON on 


CORPORATIONS 


Rewritten—Rearranged 


Every lawyer who has the New Tuompson on Cor- 
PORATIONS, or who really knows the set, knows that 
it is absolutely complete, thatit is the best arranged, 
thatitis accurate and up-to-date, that it cites every- 
thing, that it contains the most valuable collection of 
corporation forms ever published, that it is, by far, 
the most useful. He knows, in fact, that it is the 
STANDARD—that for years to come it will be the one 
great Final Authority on the Law of Corporations. 

“The Latest, Best, Greatest Work on that Most 

Important Subject.” 

Hon. Henry Brannon, West Va. Supreme Court of Appeals. 


The New Thompson on Corpcrations cites the official 
State and U.S. Reports, and by parallel references 
the entire Reporter System. the L. R. A., and the 
Trinity of American Reports, American Decisions, 
and American State Reports. 


80.000 Cases Cited 150,000 Citations 
9,000 Pages Seven Large Buckram Volumes 
Price $42.00 Delivered 





Encyclopedic Treatment 


THOMPSON on 


NEGLIGENCE 


The Supreme Authority 


The one magnificent work that absolutely covers the 
whole subject—that renders unnecessary the hundred 
and one piece-meal treatises on various phases of the 
big question. 

Universally recognized as the leading authority and 
cited with approval by the Supreme Court of the 
United States. 


‘The volumes are remarkable for their compre- 
hensiveness as well as for the learning and ability 
shown in their preparatio n. The work inits pres- 
ent form is unrivaled.’ 


Judge John F. Dillon, New York. 


Every State in the Union cites Thompson on Negli- 
gence in its Courts of Last Resort. Citations to 
Official Reports, with parallel references to L. R. A., 
the Trinity and the Reporter System. 


9,000 Pages Over 100,000 Citations 
Seven Large Volumes Buckram Binding 
Price $42.00 Delivered 
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